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Protection and Advocacy systems uniformly value, encourage and promote the independence, equality, freedom and dignity of people with disabilities. Guardianship and other related substitute decision-making systems[footnoteRef:1] can infringe on some or all of those values.  Spurred by people with disabilities, their advocates, legal scholars and social scientists, some states and several countries have begun to adopt systems of “supported decision-making” as an alternative to guardianship.  [1:  By “substitute decision-making systems” we mean any mechanism imposed on an individual in which some or all of the individual’s ability to make decision is delegated to another person or entity. This includes, among other things, guardianship, limited guardianship, conservatorship, and representative payees, however those terms are defined in local or federal law. Throughout this Fact Sheet, unless the context implies otherwise, “guardian” or “guardianship” will usually be used to encompass most or all forms of substitute decision-making.] 


Supported decision-making has been defined “as a series of relationships, practices, arrangements, and agreements, of more or less formality and intensity, designed to assist an individual with a disability to make and communicate to others decisions about the individual’s life.”[footnoteRef:2] It is a construct that maximizes independence, uses mainstream mechanisms rather than intrusive interventions, promotes self-advocacy and is entirely consistent with basic tenants of the disability rights movement.  [2:  Robert D. Dinerstein, Implementing Legal Capacity Under Article 12 of the UN Convention on the Rights of Persons with Disabilities: The Difficult Road from Guardianship to Supported Decision-Making, 19 Hum. Rts Brief  8, 10 (2012).] 


Although the United States lags behind some other countries in adopting supported decision-making models, at least one judge fully embraced the concept when terminating a guardianship. The court recognized a need “to reconcile outmoded, constitutionally suspect [guardianship] statute[s] ... with the requirements of substantive due process and the internationally recognized human rights of persons with intellectual disabilities.”[footnoteRef:3] Accordingly, three years after a mother obtained guardianship of her married daughter with intellectual disabilities, the Surrogate Judge found: “[G]uardianship is no longer warranted because there is now a system of supported decision making in place that constitutes a less restrictive alternative to the Draconian loss of liberty entailed by a plenary 17-A guardianship.”[footnoteRef:4]  The judge further concluded: [3:   In the Matter of the Guardianship of Dameris L., Pursuant to SCPA Article 17-A, Surrogate’s Court: County of New York, No. 2009-0892, at 1. The opinion is available at http://caselaw.findlaw.com/ny-surrogates-court/1619828.html. ]  [4:   Id. at 10.] 


The instant case provides a perfect example of the kind of family and community support that enables a person with an intellectual disability to make, act on, and have her decisions legally recognized…Because Damaris has such assistance, she is now able to engage in supported decision making, rather than having substituted decision making, in the form of guardianship, imposed upon her by the court.[footnoteRef:5] [5:   Id. at 16.] 


This Fact Sheet sets out some of the underpinnings of supported decision-making (particularly in international law) and surveys activities here and in other countries. Legal claims that may be available to challenge guardianship schemes using United States law – e.g., the ADA, the 14th amendment – or state law are not considered or are mentioned only briefly. 

A. International law, policies and recommendations.

United Nations’ treaties and conventions have been an important basis for the expansion of the implementation of supported decision-making models. While the U.N has long recognized the equality of people with disabilities, recent treaties have begun to require participating states to implement laws and policies that make that promise more real. As advocates for people with disabilities well know, individuals with disabilities, especially those with mental disabilities, are among the “most ignored groups when it comes to protection through law.”[footnoteRef:6]  Despite the recognition in the 1948 Universal Declaration of Human Rights (UDHR)[footnoteRef:7] that all human being are born free and equal, persons with disabilities, like other disenfranchised populations (women, children, minorities), were not accorded the same rights and freedoms to which others are entitled.  Similarly, the 1966 International Covenant on Civil and Political Rights[footnoteRef:8] that prohibited medical or scientific experimentation without one’s “free consent” did not always carry over to the disability community.[footnoteRef:9]  “Generic recognition of human rights for all people has been insufficient to bring people with mental disabilities under the same umbrella because there had been a long history in society of regarding them as a separate class, with separate and lesser human rights.”[footnoteRef:10] [6:   Clarence Sundram, A Discussion of Legal Capacity in the Draft Convention of Disability, 5 (June 15, 2006) available at http://www.mdri.org.  ]  [7:   The UDHR is binding on all United Nations member states. ]  [8:   The Covenant is a treaty. It was ratified by the United States Senate with five reservations, five understandings and five declarations.  138 Cong. Rec. S4781-01 (daily ed., April 2, 1992). The reservations include that the treaty does not create a cause of action. ]  [9:   Sundram at 5-6.]  [10:   Id. at 7.] 


The UN Convention on the Rights of Persons with Disabilities (CRPD)[footnoteRef:11] seeks to make the promise of earlier treaties a reality and to expand the rights of people with disabilities worldwide. The drafters recognized that concepts of legal capacity and incapacity were “key barrier[s] to the enjoyment of rights.”[footnoteRef:12]  An individual’s apparent incapacity to make decisions, of course, is the justification for most substituted decision-making schemes. Under usual competency concepts, if someone, e.g., a court or administrative agency, determines that an individual cannot make decisions for himself or herself, then someone else is appointed to do it for him or her.  [11:   The text of the Treaty is available at http://www.un.org/disabilities/convention/conventionfull.shtml  The United States signed the treaty, but the Senate declined to ratify it on December 4, 2012.  See, http://thomas.loc.gov/cgi-bin/query/D?r112:4:./temp/~r112Y9INbc:: (Senate Daily Digest). ]  [12:   Sundram at 8.  ] 

Article 12 of the CRPR, which addresses capacity issues, was one the most disputed articles in the months – and years – leading up to the December 13, 2006 adoption of the CRPD.[footnoteRef:13] The debates centered around four issues: (1) whether and how legal capacity should be defined; (2) a paradigm shift from an easily rebuttable presumption of legal capacity to the universal recognition of legal capacity for everyone in nearly all circumstances; (3) whether to acknowledge supported decision-making models and to establish an obligation on State Parties[footnoteRef:14] to provide the supports to make it possible; and (4) the extent to which guardians and other substitute decision-makers should be available.[footnoteRef:15]   [13:  See Dinerstein at 8; see also, Amrita Dhanda, Legal Capacity in the Disability Rights Convention: Stranglehold of the Past or Lodestar of the Future, 34 Syracuse J. Int’l L. & Com. 429 (2007).]  [14:   “State Parties” are the governments that have ratified the treaty. ]  [15:   Sundram at 11.] 

Ultimately, it was agreed that “persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life” and that “[all] parties shall take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity.”  Accordingly, persons with disabilities stopped being legal subjects and became legal actors with full capacity.[footnoteRef:16]   [16:   Article 12 provides: 
1. States Parties reaffirm that persons with disabilities have the right to recognition everywhere as persons before the law.
2. States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life.
3. States Parties shall take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity.
4. States Parties shall ensure that all measures that relate to the exercise of legal capacity provide for appropriate and effective safeguards to prevent abuse in accordance with international human rights law. Such safeguards shall ensure that measures relating to the exercise of legal capacity respect the rights, will and preferences of the person, are free of conflict of interest and undue influence, are proportional and tailored to the person's circumstances, apply for the shortest time possible and are subject to regular review by a competent, independent and impartial authority or judicial body. The safeguards shall be proportional to the degree to which such measures affect the person's rights and interests.
5. Subject to the provisions of this article, States Parties shall take all appropriate and effective measures to ensure the equal right of persons with disabilities to own or inherit property, to control their own financial affairs and to have equal access to bank loans, mortgages and other forms of financial credit, and shall ensure that persons with disabilities are not arbitrarily deprived of their property.] 


In theory, this construct supplants plenary guardian and substitute decision-making with a supported decision-making model that promotes and espouses self-determination. However, not surprisingly, countries still struggle with the paradigm shift from protectionism to self-determination.  “The paradigm shift reflected in the move from substituted to supported decision making aims to retain the individual as the primary decision maker but recognizes that an individual’s autonomy can be expressed in multiple ways, and that autonomy itself need not be inconsistent with having individuals in one’s life to provide support, guidance and assistance to a greater or lesser degree, so long as it is at the individual’s choosing.”[footnoteRef:17]  [17:   Dinerstein at 10.] 


Gerard Quinn, director of the Centre for Disability Law & Policy (CDLP) in Ireland further explains:

By the paradigm shift I mean three things. I mean the shift way from treating people with disabilities as ‘objects’ to be managed or cared for to honouring and respecting them as ‘subjects’.  I mean restoring voice, power and authority to the self over him or her self. And I mean respecting this power and authority by forging pathways to independent living and participation.[footnoteRef:18] [18:   Gerard Quinn, Rethinking Personhood: New Directions in Legal Capacity Law & Policy, or How to Put the 'Shift' Back into Paradigm Shift at 4. The paper presented at a conference at University of British Columbia in 2011 is available at http://cic.arts.ubc.ca/fileadmin/user_upload/CIC/July_2011/Gerard_Quinn_s_Keynote_-_April_29__2011.pdf. Other provocative writing by Professor Quinn is available on his website, http://www.nuigalway.ie/cdlp/staff/gerard_quinn.html. ] 


The UN CRPD recognizes that due to disability or illness, there are times when individuals cannot exercise their legal capacity and need support to make their own decisions.  “Accessing support, regardless of its form, is central to the recognition of being equal and full citizens before the law.  Countries are expected to take measures…which are tailor-made to the person’s circumstances and preferences; apply for the shortest amount of time possible; provide safeguards to prevent abuse; and are regularly reviewed by a legal authority.”[footnoteRef:19] [19:   Soumitra Pathare and Laura S. Shields, Supported Decision-Making for Persons with Mental Illness: A Review. 34 Public Health Reviews 2 (2012).] 


Other international bodies have also encouraged supported decision making. One of the clearest statements is in the 2004 Montreal Declaration on Intellectual Disabilities adopted at the Pan-American Health Organization (PAHO) and the World Health Organization (WHO) Conference on Intellectual Disability. In part, the Declaration provides:
   
(a) Persons with intellectual disabilities have the same right as other people to make decisions about their own lives. Even persons who have difficulty making choices, formulating decisions and communicating their preferences can make positive choices and decisions that further their personal development, relationships and participation in the communities. . . . [P]ersons with intellectual disabilities should be supported to make their choices and decisions, to communicate them and to have them respected. Accordingly, where individuals have difficulty making independent choices and decisions, laws and policies should promote and recognize supported decision-making. States should provide the services and the necessary support to facilitate persons with intellectual disabilities in making meaningful decisions about their own lives.

 (b) Under no circumstance should an individual with an intellectual disability be considered completely incompetent to make decisions because of his or her disability. It is only under the most extraordinary of circumstances that the legal right of persons with intellectual disabilities to make their own decisions can be lawfully interrupted. Any such interruption can only be for a limited period of time, subject to periodic review, and pertaining only to those specific decisions for which the individual has been found by an independent and competent authority to lack legal capacity.[footnoteRef:20] [20:  Montreal Declaration on Intellectual Disabilities (October 6, 2004) para 6(a) et seq.  The Declaration is available at http://www.mdri.org/mdri-web-2007/pdf/montrealdeclaration.pdf. ] 


To date, no country has adopted supported decision-making to the complete exclusion of substitute decision making, but several have developed models that “that provide for supported decision-making, that reserve substituted decision-making for the most extreme cases of incapacity and that change the very definitions of capacity and incapacity.”[footnoteRef:21] A survey of supported decision making in several countries follows.  [21:   Kristin Booth Glen, Changing Paradigms: Mental Capacity, Legal Capacity, Guardianship and Beyond, 44 Colum. Human Rights L. Rev. 93,139-140 (2012). Surrogate Glen was the Judge in the Dameris L case discussed in the introduction to this Fact Sheet. ] 


B. Canada

Canada has been in the forefront of establishing supported decision-making, even before the CRPD.  In 1996, British Columbia enacted the Representation Agreement Act which presumes persons with intellectual disabilities and persons with mental illness have capacity, and establishes a system to allow them to make advance decisions on various issues, without court involvement.

Representation agreements allow persons to nominate a person to make decisions for them in different aspects of their lives under certain circumstances.[footnoteRef:22] These areas include the adult's personal care, including, routine management of the adult's financial affairs, services necessary for personal care health care decisions, and obtaining legal services.  [22:  This, of course, resembles powers of attorney and health care advance directives that are available in one form or another in every state in the United States. For a state by state survey of the availability of psychiatric advance directives see, http://www.nrc-pad.org/.  ] 


However, British Columbia has not totally abandoned the substitute decision-making model.  A public guardian is authorized to make decisions for individuals who do not or, for some reason, cannot, enter into a representation agreement.[footnoteRef:23] [23:   Glen at 148.] 


In Manitoba, legislation has been designed to empower people with intellectual disabilities (“vulnerable persons”) by acknowledging the role of support networks to help them exercise their right to make decisions, and by setting aside substitute decision-making as a model of last resort.  But notably, the legislation does not apply to people with adult-onset intellectual disabilities or people with psycho-social disabilities.[footnoteRef:24] [24:   Id. at 149.] 


Persons with intellectual disabilities or mental illness in the Yukon can avail themselves with services ranging from supported decision-making agreements, representation agreements, substitute decision-making for health care decisions, and guardianship. But the designated representative still is authorized to make substituted decisions.[footnoteRef:25] [25:   Id. at 150.] 


Saskatchewan guardians are appointed for persons found incapable of managing their personal and/or financial affairs under a traditional cognitive capacity test.  Under the Saskatchewan Adult Guardianship and Co-Decision-Making Act, a "co-decision-maker" can be appointed for people the court determines need assistance in making decisions. The co-decision-maker's role is to assist the person in making decisions and share with the person the authority to make decisions.[footnoteRef:26] [26:   Id. at 151.] 


Alberta has adopted two statutes, the Adult Guardianship and Trusteeship Act and the Personal Directives Act, which "provide legal mechanisms for individuals to appoint people to make decisions for them, appoint people to assist them in making decisions, as well as allowing a court to appoint a co-decision-maker, guardian or trustee."[footnoteRef:27] [27:   Id. at 151-152.] 


C. Sweden

In Sweden, individuals with disabilities can request a personal ombudsman who works only for that the person and abides by his/her “will and preferences.”  Personal ombudsmen are funded by the municipality.  Initially a pilot project, the personal ombudsman program went national in 2000 after it was credited with reducing lengthy and costly in-hospital stays.  Personal ombudsmen often work in teams, trading shifts, including evenings and weekends.  Notably, there is little bureaucracy behind the program: anyone who requests a personal ombudsman can get one. The process does not require an assessment of capacity before support is provided.[footnoteRef:28] [28:   CDLP Submission on Legal Capacity, Appendix 3 at 39.] 

	
	Sweden no longer provides for plenary (full) guardianship but permits a partial guardianship as a last resort.  Its tiered system provides for a court-appointed tutor (a “god man”), often a friend or family member, who acts with the person’s consent, and a trustee (“forvaltare”), who, like a guardian, can make decisions for the person on financial and personal welfare matters and is supposed to follow a “best interest” approach.[footnoteRef:29] [29:  Pathare and Shields at 15.] 


D. Australia

Australia has made strides toward supported decision-making, though legislation varies by state and territory.  A supported decision-making model of treatment and care is at the heart of pending reforms in Victoria.  The new legislation will promote recovery-oriented practice through mechanisms to facilitate partnerships between patients and practitioners, with greater focus on supporting public-sector clinicians and public mental health service providers to deliver quality mental health services.[footnoteRef:30]  South Australia recently completed a research trial on supported decision-making; New South Wales is considering a similar research trial as well as amendments to legal capacity legislation. Plenary guardianship is still offered in Australia, but it is not common.[footnoteRef:31] [30:  See http://www.health.vic.gov.au/mentalhealth/mhactreform/mhreform.pdf.]  [31:   Pathare and Shields at 9.  ] 


E. Germany

In Germany, the focus is on supported decision-making for persons with disabilities and with mental illness.  The individual retains legal capacity even when limited (temporary) guardianships are awarded for court-specified tasks, often financial matters.[footnoteRef:32]  [32:   Id. at 13.] 


F. Norway

Advocates provide decision-making support, especially on financial matters, to persons with mental illness in Norway.  There are two levels of interventions: a support person who helps people express their preferences and an assistance representative, whose decisions prevail over the individual “only in extenuating circumstances.”[footnoteRef:33] [33:   Id. at 14.] 


G. Scotland

Scotland regulates interventions impeding decision-making.[footnoteRef:34]  Interventions must be minimal and address the individual’s specific needs, such as advocacy or communication.[footnoteRef:35]  The Mental Health (Care and Treatment) Act, which went into effect in April 2005, is based on ten guiding principles, including nondiscrimination (people with mental disorder should retain same rights and entitlements as those with other health needs); informal care (support should be provide to persons with mental disorder without the use of compulsory powers); and the least restrictive alternative (necessary services should be provided in the least invasive manner in the least restrictive setting).[footnoteRef:36]  [34:   Werner, Individuals with Intellectual Disabilities: a Review of Literature on Decision-Making Since the CRPD, 43 Pub. Health Reviews 2 (2012) at 21. Available at http://www.publichealthreviews.eu/upload/pdf_files/12/00_Werner_S.pdf ]  [35:   Id.  ]  [36:  Wolstenholme, M., Current Trends in Mental Health Legislation, discussion paper prepared for the Mental Health Commission of Western Australia (September 2012). Available at http://www.mentalhealth.wa.gov.au/Libraries/pdf_docs/Current_Trends_in_Mental_Health_Legislation.sflb.ashx] 


The Scottish Act promotes supported decision-making through a process allowing consumers to name someone to represent them at hearings and collect and provide information.[footnoteRef:37]  Persons with mental illness have free access to independent advocacy, and local authorities are required to ensure such advocacy services are available.[footnoteRef:38]  Also, consumers can issue advance directives, especially regarding treatment.   [37:   Id. at 5.  ]  [38:   Pathare and Shields at 14.  ] 


H. England

Under England’s Mental Capacity Act of 2005, there is a presumption of capacity for everyone unless and until determined otherwise.  Moreover, an individual who is deemed incapacitated in one area retains decision-making capability in other areas.  The focus is on the individual and his/her social network (family, friends, professionals) instead of court-appointed support. If there is no social network, independent mental capacity advocates can provide support for making decisions.  But guardianships are still awarded under the supervision of the Office of the Public Guardian.[footnoteRef:39] Thus, substitute decision-making and the ‘best interests’ presumption still constrain advancement toward supported decision-making.[footnoteRef:40]       [39:   Id. at 12.  ]  [40:   See Generva Richardson,  Mental Disabilities and the Law: From Substitute to Supported Decision-Making? Current Legal Problems (2012). Abstract available at http://clp.oxfordjournals.org/content/65/1/333.abstract. ] 


I.  Ireland

Ireland has long been trying to overhaul its antiquated (1871) guardianship law, and in recent years has introduced legislation on legal capacity. Ireland has one of the most extensive bodies of literature examining guardianship, capacity and supported decision-making. The Centre for Disability Law and Policy (CDLP), based at the National University of Ireland Galway, has issued numerous papers supporting the overhaul and advocating for equal recognition of people with disabilities and supported decision-making as set forth in Article 12 of the CRPD.

CDLP has suggested ten principles as the framework for Ireland’s new capacity law.  Chief among them are the tenets that all human rights apply to all people equally and that all adults have the right to make their own decisions.  The principles embody supported decision-making processes by insisting that those who need supports to make decisions receive that support from the State; that the support reflects their own will and preferences; that decisions made in advance are protected in law; and that strict safeguards limit facilitated decision-making to specific matters for specific time periods.[footnoteRef:41]  [41:   CDLP, Essential Principles: Irish Legal Capacity Law, Principle 2, Key Issue (a) (Apr. 2012), available at www.nuigalway.ie/cdlp/documents/principles_web.pdf.     ] 


J. United States 

The United States’ guardianship system, which is state-based, is not likely to move wholesale any time soon to a supported decision-making model.  “The American network of guardianship systems is well noted for a deep-rooted culture of paternalistic practices that rarely pursue the wants and needs of adjudicated incompetent persons.”[footnoteRef:42] [42:   A. Frank Johns, Person-Centered Planning in Guardianship: A Little Hope for the Future, Utah Law Review, Vol. 2012, no. 3, at 1560 (2012).  ] 


In contrast to the movement in some other countries, some states have recently enacted statutes that seem to presume incapacity.  For example, in Utah, a recently enacted bill holds the court need not appoint an attorney to represent an individual with a disability “if the case is uncontested and the ward’s incapacity is not at issue.”  According to the American Bar Association’s Commission on Law and Aging, “This raises the question of who then will protect the rights of the individual, including ensuring that the procedures comply with the law, and that decision-making options less restrictive than guardianship have been examined and exhausted.”[footnoteRef:43] [43:   See ABA Commission on Law and Aging, State Adult Guardianship Legislation, Directions for Reform – 2012 (hereafter ABA Guardianship Memo) at 3-4. Available at http://www.americanbar.org/content/dam/aba/administrative/law_aging/2012_state_adult_guardianship_legislation.authcheckdam.pdf.] 


A bill enacted last year in Arizona holds that an individual who has a limited guardian do not retain a right to vote unless s/he files a petition, and following a hearing before a judge, is deemed to have “sufficient understanding to exercise the right to vote.”[footnoteRef:44] This contradicts the ABA-endorsed recommendation urging states to enact legislation that retains an individual’s right to vote except by court order finding the person “cannot communicate, with or without accommodations, ‘a specific desire to participate in the voting process.’”[footnoteRef:45] Massachusetts law, and that in other states, is consistent with ABA recommendations.[footnoteRef:46]  [44:   Id. at 5.  ]  [45:   Id.]  [46:   John Cross, Robert Fleischner, Jinanne Elder, Guardianship and Conservatorship in Massachusetts (2d Ed).  66 (2011) (citing opinion of state Elections Division)] 


Senate Bill 32 in Indiana assumes that minors with an intellectual disability will need adult guardianship.  If a minor has either been deemed incapacitated or is a beneficiary of financial assistance through the state’s Department of Child Services, the court may not terminate the guardianship when s/he turns 18.[footnoteRef:47] [47:   ABA Guardianship Memo at 6.  ] 


On a positive note, there has been some advancement toward limited guardianships as individual states enact amendments to better protect the rights of persons with disabilities through time- and task-specific guardianship orders.  Michigan, for example, enacted a procedural bill in 2012 that preserves the individual’s fundamental human rights by enumerating the powers of the guardian.  The guardian’s powers are tailored to the specific needs of the individual, following a court-determination of the person’s decision-making ability regarding where to live, whether to take or refuse medication, obtain services and handle financial matters.[footnoteRef:48] [48:   Id. at 2.] 


At least 17 states, one territory and the District have enacted part or all of the Uniform Probate Code (UPC) or the Uniform Guardianship & Protective Proceedings Act (UGPPA), which address – and in many cases, limit – the powers and authorities of guardians.[footnoteRef:49]  Massachusetts revised its code in 2009; the reporter’s comments underlying the appointment of guardians are noteworthy: [49:   Johns at 1564, n. 139.  ] 


The purpose of subsections (a) and (c) [of chapter 190B § 5-306] is to remind an appointing court that a guardianship under this legislation should not confer more authority over the person of the incapacitated person than appears necessary to alleviate the problems caused by the person's incapacity. This is a statement of the general principle underlying a "limited guardianship" concept. For example, if the principal reason for the guardianship is the incapacitated person's inability to comprehend a personal medical problem, the guardian's authority could be limited to making a judgment, after evaluation of all circumstances, concerning the advisability and form of treatment and to authorize actions necessary to carry out the decision. Or, if the incapacitated person's principal problem stems from memory lapses and associated wanderings, a guardian with authority limited to making arrangements for suitable security against this risk might be indicated.  Subsection (c) facilitates use by the appointing court of a trial­and­error method to achieve a tailoring of the guardian's authority to changing needs and circumstances. Section 5­106 authorizes use of any public or charitable agency that demonstrates interest and competence in evaluating the condition and needs of the incapacitated person in arriving at a decision regarding the appropriate powers of the guardian.[footnoteRef:50] [50:   Reporter’s comments to Mass. Gen. L. c. 190B, § 5-306. The reporter’s comments are not part of the statute but explain the drafters’ and presumably the legislature’s intent. ] 


Florida has a process called "guardian-advocate" for individuals with ID which does not require a finding of incapacity.  The process does not presume incapacity, and further holds that a person with a developmental disability “may not be denied the full exercise of all legal rights guaranteed to citizens of this state and of the United States.”[footnoteRef:51]  Significantly, the guardian advocate’s decision-making authority can be limited:  A circuit court may appoint a guardian advocate, without an adjudication of incapacity, for a person with developmental disabilities, if the person lacks the decision-making ability to do some, but not all, of the decision-making tasks necessary to care for his or her person or property. However, it appears that many guardian-advocates had, or at least exercised, plenary authority.  [51:    Florida Stat. § 39.828.  ] 


In addition, about half of the states have statutes establishing psychiatric advance directives (PADs).[footnoteRef:52]  Instructive PADs permit individuals to give instructions about treatment if and when need; proxy PADs permit individuals to name someone else as a health care agent (proxy) to make treatment decisions if s/he is unable to do so.  Most states allow one or the other, or a combination of both.[footnoteRef:53] However, psychiatric advance directives can be controversial, particularly if they include fewer rights than directives for other kinds of health care. The Second Circuit has held that Vermont’s PAD statute violates the ADA.[footnoteRef:54] [52:   Pathare and Shields at 15. For an earlier state-by-state survey and analysis, see, Robert D. Fleischner, Advance Directives for Mental Health Care: An Analysis of State Statutes, 4 Psychology, Pub. Pol’y and Law, 788 (1998). ]  [53:   See www.nami.org.]  [54:   Hargrave v. Vermont, 340 F.3d 27 (2d Cir. 2003). Hargrave was a Vermont P&A case. ] 


K. Other countries

Colombia has convened a multidisciplinary advocacy group to lobby for legislation recognizing legal capacity for persons with disabilities and mental illness.  A new law enacted in the Czech Republic recognizes legal capacity and promotes supported decision-making.[footnoteRef:55]  In India, a new law acknowledges legal capacity to make mental health care decisions, and provides mechanisms such as advance directives and nominated representatives if a person cannot make an autonomous decision.[footnoteRef:56] [55:   Id. at 12]  [56:  Id. at 13.] 


Conclusion

In his article, Person-Centered Planning in Guardianship: A Little Hope for the Future, Johns proposes incorporating person-centered planning into guardianships to counter some of the paternalistic protections of the American system of guardianship.  This is in keeping one of the core standards for guardians developed by the delegates to the Third National Guardianship Summit, convened in October 2011: The guardian shall develop and implement a plan, emphasizing ‘person-centered philosophy,’ setting forth short-term and long-term goals for meeting the needs of the person.[footnoteRef:57] “On a stand-alone basis, it is not clear that there is a difference between this concept of person-centered decision-making and the concept of supported decision-making.”[footnoteRef:58] [57:   Third National Guardianship Standards and Recommendations, 2012 Utah L. Rev.  1192.]  [58:   Johns at 1543-44.] 


This seems to be a propitious time for P&As to use their legal and advocacy skills and knowledge to join with other like-minded reformers to seek fundamental change in the way that we and states envision and implement guardianship law. 
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